
NI CASE No- 08/2017

APPENDIX -12

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

Present: Vishek Bhuyan, AJS, Judicial Magistrate First Class

(Date of the Judgment) 

21.06.2022

(NI CASE No- 08/17)

COMPLAINANT : 

STATE OF ASSAM

        OR 

Parwej Banu

W/o- Md Sahabuddin Ahmed

Address- N.T Road, Kacharigaon

P.S- Tezpur

Dist- Sonitpur, Assam

COMPLAINANT 
REPRESENTED BY 

K.P Singh and Associates

ACCUSED Sri Rakesh Baruah

S/o Late Sonaram Baruah

R/o Chiratia Gaon, Jorhat

P.S-Jorhat

District- Jorhat, Assam

ACCUSED 
REPRESENTED BY 

Smti Dolly Ojha, Sri Tapan Das
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Date of Offence NIL

Date of FIR. NIL

Date of Charge-sheet NIL

Date of Offence Explanation 25.05.2017

Date of commencement of evidence 16.02.2018, 19.02.2020

Date on which judgment is reserved NIL

Date of the Judgment 21.06.2022

Date of the Sentencing Order, if any 21.06.2022

ACCUSED DETAILS:

Rank of 
the 
Accused

Name of 
Accused

Date of 
Arrest

Date of 
Release on 
Bail

Offences 
charged 
with

Whether 
Acquitted 
or 
convicted

Sentence
Imposed

Period of 
Detention 
undergone 
during Trial
for purpose
of Section 
438, Cr.P.C.

A-1 Rakesh 
Baruah

NIL 31.10.2013

(Court bail)

Under 
Section  138
NI Act

Conviction NIL NIL
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LIST OF PROSECUTION / DEFENCE / COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

(EYE WITNESS, POLICE WITNESS,
EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

PW-1 Parvej Banu Informant

B. Defence Witnesses, if any :

RANK NAME NATURE OF EVIDENCE

(EYE WITNESS, POLICE WITNESS,
EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

DW1 Rakesh Baruah OTHER WITNESS

C. Court Witnesses, if any :

RANK NAME NATURE OF EVIDENCE

(EYE WITNESS, POLICE WITNESS,
EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

CW1 NIL NIL



LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution:

Sl. No Exhibit Number Description

1 Ext-1: Cheque no 236463 dated 19.10.2012

2 Ext-1(1): signature of accused

3 Ext-2: Cheque bearing no.236464 dated 

19.10.2012

4 Ext-2(1): Signature of accused person in said 

cheque

5 Ext-3: Cheque deposit slip dated 06.11.2012

6 Ext-4(1)&(2): Cheque return memo dated 

12.11.2014 issued by SBI, Tezpur 

Branch.

7 Ext-5: copy of pleader’s notice dated 

21.11.2012

8 Ext-5(1): signature of advocate of complainant.

9 Ext-6: Postal receipt NO. ERS002233555IN 

dated 22.11.2012

10 Ext-7: letter written by advocate to the 

department of Post dated 15.12.2012.

11 Ext-8: report of department of post dated 

26.12.2012

12 Ext-9: acknowledgment card.



B. Defence: 

Sl. No Exhibit Number Description

1 NIL NIL

C. Court Exhibits:

Sl. No Exhibit Number Description

1 NIL NIL

D. Material Objects:

Sl. No Exhibit Number Description

1 NIL NIL
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TEZPUR,   ASSAM

N.I. Case No: 08 of 2017

U/ Sec   138 of NI Act

Musstt. Parwej Banu

W/o Md. Sahabuddin,

R/o N.T Road, Kacharigaon, Tezpur

...................COMPLAINANT

-Vs.-

Sri Rakesh Baruah

S/o Late Sonaram Baruah

R/o Chiratia Gaon, Jorhat

.........................ACCUSED

                                      PRESENT: VISHEK BHUYAN, LL.M, AJS

JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR

FOR COMPLAINANT: K.P Singh and Associates

FOR ACCUSED: Smti Dolly Ojha, Sri Tapan Das

EVIDENCE RECORDED: 16.02.2018, 19.02.2020

ARGUMENTS HEARD ON: 19.05.2022

JUDGEMENT DELIVERED ON: 21.06.2022



JUDGMENT

1. The accused person Sri Rakesh Baruah stood trial for an offence punishable

U/s 138 R/w section 142, Negotiable Instruments Act, 1881 as leveled against

him by the complainant, Musstt. Parwej Banu.

    Allegation

2. The facts brought on record by the complainant are as follows. The accused

Sri  Rakesh  Baruah  had  approached  the  complainant  and  took  loan  of  Rs

2,00,000/-  (Rupees  Two Lakhs)  only  as  he was  facing  financial  crisis.  The

complainant handed him over a loan of the said amount, which the accused

promised to repay in the first week of October 2012.

3. The accused issued two cheques in favor of the complainant on 19.10.2012

for Rs 99,900/- each bearing cheque nos. 236463 and 236464 respectively,

drawn on SBI, Jorhat Branch. Subsequently the complainant on 06.11.2012

deposited both the cheques at SBI, Tezpur Main branch but the same were

dishonored on 12.11.2012 on the grounds of insufficiency of funds.

4. Thereafter  on  21.11.2012  the  complainant  sent  demand  notice  to  the

accused demanding payment of the cheque amounts. However, the accused

despite having received the notice on 27.11.2012, never paid the cheque

amounts. As such the complainant lodged the instant complaint U/s 138 of NI

Act.

         Cognizance and Trial

5. The  complainant  filed  the  complaint  before  the  Hon’ble  Chief  Judicial

Magistrate, Jorhat. Cognizance of an offence under section 138 of the Act was

taken and processes were issued against  the accused,  Sri  Rakesh Baruah

accordingly. Vide order dated 30.07.2016 the record was transferred Hon’ble

Chief Judicial  Magistrate, Tezpur in compliance with direction laid down by

Hon’ble  Supreme  Court  in  the  case  of  Rupsingh  Rathod  V.  State  of

Maharastra. The accused appeared before Ld. Additional CJM, Tezpur and on

appearance of the accused, the particulars of offence under section 138 of

the Act were explained to him to which he pleaded not guilty and claimed to

be tried.



6. During trial, the complainant examined 1(one) prosecution witness which is

herself. The accused person was examined U/s 313 of CrPC his plea was of his

denial,  he denied taking any loan from the complainant,  further  more  he

denies issuing the cheques in repaying the loan to the complainant but he did

admit to issuing security cheques to the complainant. The accused further

admitted to have received the demand notice.

7. The accused  examined himself as DW-1 on behalf of his defence. 

8. I have considered the evidence on record in its totality. I have also heard the

arguments put forth by both sides. 

POINTS FOR DETERMINATION

9. I have framed the following points for determination in order to arrive at a 

definite finding as regards to the dispute.

i. Whether  the  accused  issued  cheque  No.  236463  dated

19.10.2012(Ext-1) and cheque No. 236464 dated 19.10.2012(Ext-2)

in  favour  of  the  complainant  for  the  discharge  of  his  legally

enforceable debt or liability?
ii. Whether  Ext-1  and  Ext-2  were  dishonored  due  to  insufficiency  of

funds?
iii. Whether  the  accused  received  the  demand  notice  issued  by  the

complainant regarding the dishonor of the cheques?
iv. Whether  the  accused  failed  to  repay  the  cheque  amounts  to  the

complainant within the stipulated period and thereby committed an

offence U/s 138 of NI Act?

DECISIONS AND REASONS THEREOF

i.  Whether  the  accused  issued  cheques  No.  236463  dated

19.10.2012(Ext-1) and cheque No. 236464 dated 19.10.2012(Ext-2)in

favour  of  the  complainant  for  the  discharge  of  his  legally

enforceable debt or liability?

10.The  complainant  as  PW-1  in  her  evidence  in  affidavit  has  reiterated  the

allegations made in the complaint. 



11.The complainant as PW-1 has stated in her evidence on affidavit  that the

accused took a loan of Rs 2,00,000/-(Rupees two lakhs) from her in the first

week of March, 2011 as he was facing financial crisis. But it is to be noted

that the complainant has not adduced any documentary proof to show that

she gave the said amount to the accused as loan, neither did she adduce the

evidence of eye witness who might have seen the transaction take place, she

states that no eye witnesses were present at the time when the loan was

given to the accused person. PW-1 has further stated that the accused issues

Ext-1(cheque bearing no 236463 of Rs 99,900/-) and Ext-2(Cheque bearing

no 236464 of  Rs 99,900/-)  containing his signatures Ext-1(1)  and Ext-2(2)

respectively  in  discharge  of  his  liability  of  Rs  2,00,000/-  towards  the

complainant.
 

12.Per contra, the accused has denied having a liability of Rs 2,00,000/- towards

the complainant. He in his statement U/s 313 CrPC has claimed that those

cheques  were  issued  as  security  cheque  but  in  support  of  the  plea  the

accused has not adduced any evidence. 

13.The accused as DW-1 has deposed in his cross examination that Ext-1 and

Ext-2 were issued by him furthermore he admitted that Ext-1(1) and Ext-2(1)

are his signatures thereon.

14.Thus, it can be inferred from the above that the accused has admitted to the

issuance  of  the  concerned  cheques(Ext-2  and  Ext-3)  but  has  denied  the

existence  of  any  liability  towards  the  complainant,  the  accused  has  not

adduced any evidence to support his plea.

15.On this point before going further in to the evidences on record it is important

to note the legal position on the matter at hand. It is the N. I. Act which gives

presumption  u/s  118(b)  and  139  that  the  cheque  so  issued  was  in  the

discharge of debt or liability. It is a statutory presumption and court is duty

bound to raise it.  This  presumption is  rebuttable but its  burden is  on the

accused. On this point the settled legal position is that as burden to rebut the

statutory presumption is on accused hence to rebut the same, the accused

may rely upon the evidences placed by complainant also, and need not give

his  own  evidence.  That  for  the  accused,  standard  of  proof  for  rebuttal  is



preponderance  of  probability.  The  court  is  to  see  and  consider  the

circumstances in which alleged transaction took place to decide as whether

presumption has been rebutted or not. So in the light of this legal position I

have analyzed the evidences on record.

16.Now at this juncture it is necessary to point out that the standard of proof for

rebuttal which the accused is expected to discharge has been laid down by

the  Hon’ble  Supreme  Court  in  Rangappa  V/s  Sri  Mohan  reported  in

(2010) 11 SCC 441 had held that ‘the test of proportionality should guide

the  construction  and  interpretation  of  reverse  onus  clause  and  the

accused/defender cannot be expected to discharge an unduly high standard

of  proof.  In  the  absence  of  compelling  justifications,  reverse  onus  clause

usually imposes an evidentiary burden and not a persuasive burden. Keeping

this in view, it is a settled position that when an accused has to rebut the

presumption under Section 139 of the Negotiable Instruments Act, 1881, the

standard  of  proof  of  doing  so  is  that  of  preponderance  of  probabilities.

Therefore, if the accused is able to raise a probable defence which creates

doubt  about  the  existence  of  a  legally  enforceable  debt  or  liability,  the

prosecution can fail. As clarified in the citations, the accused can rely on the

materials submitted by the complainant in order to rebut such a defence and

it is conceivable that in some cases the accused may not need to adduce

evidence of his/her own.’

17.Thus, the accused can either rely on the materials/evidence submitted by the

complainant or bring forward his evidence in order to raise his defence.

18.In present case, the fact that the cheques as well as the signature has not

been disputed by the accused and hence presumption U/s 139 will operate.

Thus, the burden is on the accused to disprove the cheque or the existence of

any legally recoverable debt or liability. To this effect the accused in his plea

U/s 313 CrPC contended that the he gave the complainant security cheques

and that he has no outstanding dues towards the complainant. Upon going

through the evidence of accused/DW-1 he admits in his examination in chief

that he gave the cheques with his signatures on it but he did not fill up the

date  and  other  particulars.  He  further  stated  that  the  complainant  was

entitled to get some commission from his company for which the complainant



wanted him to give the security cheques. The accused did not adduce any

documentary evidence to show that the complainant was entitled to receive

commission or any other proof to the effect that the cheques were issued as

security  cheques  in  relation  to  the  commission  that  the  complainant  was

entitled to receive.

19.The Hon’ble Gauhati High Court in the case of Ambika Baishya Vs State of

Assam and another [(2009) 6 GLR 726] has held that holder of cheque

shall  be presumed to have received the cheque in discharge of a debt or

liability  which  the  drawer  of  the  cheque had and presumption  cannot  be

discharged  by  the  drawer  by  merely  offering  a  reasonable  or  plausible

explanation, the presumption can be discharged only when the drawer proves

that he had no such debt or liability as the sum mentioned in the cheque

reflects. But in this case the accused has not adduced anything material in

order to rebut the presumption that cheque was not issued to discharge any

liability  in  part  or  whole  towards  the  complainant.  Even  in  the  cross

examination of PW-1 the defence was unable to shake the credibility of the

complainant as the defence failed to eliticit that the cheques were given as

security,  neither  was  the  defence  able  to  elicit  that  no  liability  of  Rs

2,00,000/- existed. Even though PW-1/complainant did admit the fact that she

knows the accused as a broker of stock exchange where she invested money

but the loan of Rs 2,00,000/- is not related with the investment. The plea of

the accused of having no liability is further weakened by the fact that he

being a prudent man ought to have lodged an FIR against the complainant for

the misuse of his cheques when he received the demand notice as stated by

him in his statement U/s 313 of CrPC.

20.In  M.S.  Narayana  Menon  Vs.  State  of  Kerala;  (2006)  6  SCC39,  the

Hon’ble Apex Court has held that it has to be presumed that the cheque was

issued for some consideration unless the existence of such consideration is

disproved and that the initial burden of proof is on the accused to rebut the

said presumptions by raising a probable defence. In the present case it is

clear  that  the  accused  has  failed  to  disprove  the  existence  of  a  legally

enforceable  debt.  In  addition  to  the  above,  the  accused  in  his  S/D  has

admitted that he has received the legal demand notice and that he tried to



get in touch with the advocate of the complainant but he has not provided

any evidence in support of it. As such it defies logic as to why the accused did

not state the actual facts in reply to the demand notice nor did he institute

any action for misusing the security cheques. 

21.Further it has been laid down in the case of I.C.D.S. V. Beena Shabeer and

Anthr  AIR 2002 SC 3014, it has been held that even security cheque will

come under the purview of Section 138 of NI Act, provided that when the

security  cheque was quantified there was some legally  enforeceable  debt

against the accused. In the present case, the accused has not been able to

disprove the existence of such debt and hence the complainant is within his

rights  to  enforce  the  security  and to  recover  the  outstanding debt  by  its

encashment.

22.From the discussions made above it is clear that the accused has failed to

rebut  the  presumption  in  favor  of  the  holder  U/s  139  of  the  Act  and  in

absence  of  evidence  to  the  contrary  the  said  cheque was  issued for  the

discharge of a legally enforceable debt.

23.DECISION: The cheques were issued for the discharge of a legally enforceable

debt.

ii.  Whether Ext-1  and Ext-2 were dishonored due to insufficiency of

funds?

24.Ext-1 and Ext-2 are the cheque in question, Ext-1 is cheque no. 236463 dated

19.10.2012 and Ext-2 is cheque no. 236464 dated 19.10.2012. 

25.The PW 1 exhibited the return memo as Ext. 4(1) and Ext-4(2) wherein the

reason for dishonour was mentioned as funds insufficient. The accused in his

statement  u/s  313 of  Cr.P.C.  stated  that  he did  not  know anything as  no

money was deducted from his account neither did he receive any message

from the bank. So considering the exhibited return memo and in absence of

anything from the accused side in his defence it is held that the cheque was

dishonored for insufficient funds in the account of the accused.



26.In addition to the above, the section 146 of the Negotiable Instruments Act,

1881 provides for statutory presumption as regards the cheque return memo

issued by the bank in respect of the dishonour of the cheque.

27.Now in my opinion when a cheque is accepted it may be presumed that the

money will be available when the cheque is presented before the bank for

encashment. So considering the exhibited return memo and in absence of

anything from the accused side in his defense it is held that the cheque was

dishonored for the reason “Insufficient Fund” in the account of the accused. 

28.  DECISION:   Ext-1 and Ext-2 were dishonored due to insufficiency of funds.

iii.  Whether the  accused received the demand notice  issued by the

complainant regarding the dishonor of the cheques?

29.P.W.1 exhibited the demand notice which has been marked as Ext-5 and the

postal receipt has been exhibited as Ext-6, but the delivery receipt did not

return back due to which the advocate on behalf of PW-1 wrote a letter dated

15.12.2012 Ext-7 and Ext-8 is report of Postal Dept. dated 26.12.2012 stating

that same has been delivered on 27.11.12. 

30.I have perused the above exhibits. The postal receipt shows that the notice

was sent by registered post duly prepaid and addressed to the accused.

31.In his examination U/s 313 of CrPC, the accused has admitted to the fact that

he received the demand notice and he tried to get in touch with the advocate

of the complainant as stated in the demand notice.

32.Now, considering that accused has admitted to receiving of the notice in his

S/D U/s  313 CrPC and also  taking  into  account  that  Ext-8  appears  to  be

genuine and the defense has not disputed the genuineness. Hence it is held

that the accused has duly received the demand notice. Hence, this point is

decided in affirmative. 

33.DECISION: This point is decided in affirmative. 



iv.  Whether the accused failed to repay the cheque amounts to the

complainant  within the stipulated period and thereby committed an

offence U/s 138 of NI Act?

34. There is no material on record or any plea taken by the defense to suggest

that the accused had paid the cheque amount.

35.The offence under Section 138 of the N.I. Act is complete on the satisfaction

of  certain  conditions  which  are  that  the cheque has  to  be issued on  the

account maintained by the accused and that the cheque has to be issued for

the discharge of a debt or liability. It is further provided that the said cheque

has to be deposited within three months of its issuance or within its validity

and that the notice regarding the dishonor of the cheque ought to be given

within 30 days of the receipt of information regarding the dishonor. 

36.In the instant case at hand it is already held that the cheque was issued by

the accused in the account maintained by him and that the said cheque was

dishonored  due  to  the  reason  “Insufficient  Fund”  in  the  account  of  the

accused.  The  cheque  No.636463  was  issued  in  the  instant  case  on

19.10.2012 and cheque No. 636464 was issued on 19.10.2012 as it appeared

from Ext. 1 and Ext-2 respectively and was presented for encashment before

the  banker  of  the  complainant  on  06.11.2012  and  the  cheques  were

dishonored  on  12.11.2012.  The  demand  notice  was  issued  by  the

complainant  on  21.11.2012  which  is  within  30  days  from  the  receipt  of

information  of  dishonor.  The  notice  was  received  by  the  accused  on

27.11.2012 and the complainant lodged this case on 07.01.2013 which is

within 30 days after the lapse of 15 days from the date of receipt of demand

notice; hence the complaint is lodged within the period of limitation.

37.In  view of  the  above  discussion  it  is  held  that  all  the  ingredients  of  the

offence under Section 138 of the N.I. Act, 1881 are satisfied in the instant

case  and  further  the  complainant  has  satisfied  all  the  requisites  for  the

institution of the complaint;  hence it is held that the accused Shri Rakesh

Baruah has committed the offence under Section 138 of the N.I. Act, 1881.

38.In  view of  the  discussions  made above  and the decisions  reached in  the

foregoing points for determination it is held that the accused has committed



offence under Section 138 of the N.I. Act, 1881 and as such the accused is

convicted under Section 138 of the N.I. Act, 1881.

ORDER

39.Considering the discussions made above and in light of the above decisions,

the accused person, Sri Rakesh Baruah is found guilty of the offence under

section 138 of the Act and is convicted for the same accordingly.

          Probation

40.I  have  considered  the  applicability  of  the  benefits  of  the  Probation  of

Offenders Act to the convict.  In the instant case, it is quite clear that the

convict has committed the offence not under any compulsion but to guard his

financial  interests,  thereby  depriving  the  complainant  of  its  due  money.

Considering the magnitude of the due amount and the overall socio-economic

nature  of  the  offence,  I  am  of  the  opinion  that  granting  the  benefits  of

probation might send a wrong message to the victim. Moreover, a court of

law is bound not just to see that the actual offender receives a punishment

commensurate  to  his  crime  but  also  to  see  that  potential  offenders  are

deterred  from committing  a  similar  offence.  As  such,  I  am disinclined  to

extend the benefits of the Probation of Offenders Act to the convict.

          Sentence

41.I have heard the convict Sri Rakesh Baruah before sentencing him. I have also

considered the quantum of sentence to be imposed upon him. Considering

the nature of the offence and the other attending facts and circumstances of

this case, the accused is convicted of the offence under section 138 of the

Negotiable  Instruments  Act,  1881 and he is  sentenced to  undergo simple

imprisonment  for  2  (two)  months  and  further  to  pay  compensation  of

Rs.3,00,000/-  (three  Lakhs)  only  to  the  complainant  as  the  total  cheque

amount is Rs.1,99,800/- only and more than nine years have elapsed from

the date of issuance of the cheques. The amount of compensation is awarded

so because even if the complainant would have kept the said amount in bank

for this period then also this amount would have been that at the prevailing



rate of interest. It is further directed that the convict shall undergo simple

imprisonment  for  another  one  (1)  month  in  default  of  the  payment  of

compensation.

Given in my hand and under the seal of this court on this the 21 st day of June,

2022.

          Typed by Me:                                                                          

      (Mr Vishek Bhuyan)       
                                                                  Judicial Magistrate First Class
                                                                              Sonitpur, Tezpur


